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EXECUTIVE SUMMARY

Despite the ongoing hostilities, it is not too early to think about transitional justice in the context of the Russia-Ukraine conflict. From a normative perspective, it
is broadly accepted that the constraints imposed by conflict do not invalidate or suspend the entitlement of victims and survivors to seek justice and obtain repa-
rations for injustices suffered. Indeed, President Zelenskyy has been vocal about pursuing transitional justice both during and after the war. Moreover, experience
demonstrates that the scope for and effectiveness of post-conflict transitional justice programs can be shaped by steps taken during hostilities, such as collecting
and storing evidence. Most importantly, when transitional justice measures are implemented during a conflict, their nature can have a profound impact on peace-
building — either positive or negative.

In the case of Russia-Ukraine, these questions are complicated because the conflict is intertwined with a fragile geopolitical situation, and thus exists with and
participates in wider global trends, such as the resurgence of ‘great power’ politics, erosion of international norms, and proliferation of hybrid warfare. As a result,
transitional justice — both what is being done and what is possible — is wound up in the interests of the different parties involved. Against these complexities,
this paper examines the transitional justice measures currently being advanced and unpacks how such efforts might be tailored to promote the efficacy of future
initiatives, avoid Russian provocation, and potentially contribute to a cessation of hostilities between the countries.

To enable this, it is important to understand the interests and perspectives of not only Russia and Ukraine, but also Europe and the broader multilateral community.
As will be discussed, these latter parties are highly important insofar as they are promoting, funding and independently spearheading different forms of transitional
justice. Part 1 discusses the origins of the conflict, key issues of contestation, as well as how different approaches to transitional justice are likely to be viewed by
stakeholders. Part 2 provides a short introduction to transitional justice as an area of legal scholarship and explains that initiatives currently being actioned in
Ukraine need to be understood both as standalone extant transitional justice measures, as well as steps laying the groundwork for a future project. Part 3 looks
specifically at how Ukraine (and others) are approaching the five interconnected pillars upon which transitional justice is grounded — truth, justice, reparations,
guarantees of non-recurrence, and memorialization. The concluding section provides a critique of efforts to date and recommendations on how approaches might
be tailored to simultaneously deliver justice, promote peace and build a foundation for positive inter-state relations.

Summary of recommendations:

1. Criminal trial procedure should align with international justice standards: Ukraine's approach to criminal justice should promote due process and the rule of
law, trust in the judiciary, and support future reintegration and reconciliation. In particular, Ukraine should bring rules on in absentia trials into conformity
with international standards, and devise justice pathways through which collaborators can contribute positively to truth-seeking, reparations, and restorative
efforts in de-occupied areas.

2. Lay the groundwork for holistic transitional justice in a post-conflict Ukraine: Evidence collection and preservation should be structured to facilitate a possible
future truth process. This includes broadening the types of evidence gathered to account for a range of victimhood experiences. Narratives should be built
around social dialogue, allowing for multiple, yet complementary, perspectives to coexist and evolve as new insights emerge.
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3. Aproactive role by international actors and community: Donors and the Ukraine government should work together to ensure that the type and nature of tech-
nical and resources support provided shapes transitional justice efforts constructively. Chiefly, the current focus on individual criminal responsibility should be
scrutinized for its potential long-term implications on peacebuilding and recovery. The international community should likewise contribute to peacebuilding
by examining how fissures in the international security architecture and multilateralism have played a role in the conditions that led to the current conflict.

4, Transitional justice as both a driver and a by-product of the broader recovery efforts: Ukraine should channel recovery assistance into specific projects, such as
interim or emergency reparation, to mitigate the impacts of rights abuses suffered during the conflict and lay the groundwork for future transitional justice.
Ukraine could also recognize the right to reparation and begin to craft a strategy that is inclusive of all victims and survivors of the conflict, including those
affected between 2014 and 2022.

5. Apost-conflict peace centered around violence mitigation and economic recovery: The scope for violence in a post-war scenario must be carefully managed.
This includes coordinated DDR (Disarmament, Demobilization, and Reintegration) and SSR (Security Sector Reform) efforts, community violence reduction
programs, and initiatives to build trust in the security sector, such as investigating allegations of criminality against members of the security forces and
volunteer battalions. These efforts should be complemented by programs that address potential conflict drivers, such as ensuring equal access to essential
services, fostering community consultation and participation in recovery efforts, and creating jobs.
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PART 1. BACKGROUND TO THE CONFLICT, THE PARTIES
AND THEIR INTERESTS

"To catalyze transformation, transitional justice should anticipate
that social conflict will play itself out in different ways in the future
and that violence and conflict that may appear new are often both
historically informed and rooted in ongoing experiences of social
marginalization, political exclusion, and economic exploitation.
This implies that transformation will require new framings of
how violence is perceived and tackled."

Paul Gready and Simon Robins

Itisimportant to understand the Russia-Ukraine conflict
in its broader context, with the invasion on 24 February
2022 marking the latest in a series of escalations rooted in
intra-regional power recalibrations. Since 1991, Russia’s
sphere of influence has been on the decline, something
it has dealt with by engaging in a pattern of attempted
control over former Soviet bloc states. More recently, the
gradual yet consistent eastward expansion of NATO? has
worked to reinforce the Kremlin’s narrative on existential
threats. The Kremlin has embraced the narrative that
Ukraine’s accelerated plans to join the military alliance
after the ouster of Viktor Yanukovych during the 2014
Maidan uprising was the reason for Russia’s annexation
of Crimea (rationalizing that it would be used to host
a NATO naval base).’ Russia also views its situation
through an economic lens. Importantly, the EU had been
in negotiations with Ukraine since 2009 regarding trade
and energy cooperation, which would have had damaging
consequences for Russia, especially its agriculture,

aviation, and automobile manufacturing sectors.

From Ukraine’s perspective, there is a strong desire
within society to align more closely with Europe and
progress along a modern, opportunity-rich and democratic
trajectory. This sentiment peaked in the run-up to Maidan,
as citizens — particularly in the western regions —
were deeply frustrated by the Kremlin’s pressure on
Yanukovych’s government to abandon trade talks with
the EU.* Russia’s repeated violations of its territorial
sovereignty, the damage caused and lives lost, has
undoubtedly strengthened such resolve.

It would be wrong, however, to assume that this is the
perspective of all Ukrainians. Certainly, some elements
within society would like to see a return to Soviet-era

politics. This was amplified by political developments
following the Maidan protests, including the ousting
of President Yanukovych and the repeal of laws that
previously granted the Russian language official
status alongside Ukrainian.’ Indeed, the socio-political
marginalization felt by groups in predominantly
Russophone areas, already disillusioned with the
post-Maidan landscape, was consolidated by the
snap presidential elections leading to a pro-Western
government.® Others regard potential EU membership
asa threat; membership would require significant reforms,
particularly addressing corruption, which would bode
badly for some powerholders. It is noteworthy that these
social tensions are deeply intertwined with issues of
corruption and the manipulation of state institutions
by factions seeking expedient economic gains.” Since
its independence, Ukraine’s political landscape has
nurtured a symbiotic relationship between business
elites and political figures. The former leverage their
economic power to exert political influence, while the
latter benefit from financial support, administrative
favors, and kickbacks.® Competition among these
patron-client networks has given rise to a multi-pyramid
patronal system. This competitive struggle has facilitated
a dynamic political environment that sustains electoral
pluralism,’ yet reinforces structural corruption within a
complex interplay of formal and informal institutions.

With the war passing the 30-month mark, Ukraine’s
transitional justice dilemma is two-fold. The first
challenge exists in a tension between peace and justice
— or, more specifically, between an ‘unjust’ peace and
a ‘just’ peace. A just peace connotes a victory, including
a complete Russian retreat from territories occupied
since 2014 and the reintegration of these territories with
international security guarantees. An unjust peace, by
contrast, mightinvolve territorial concessions as a means
of ending armed hostilities. In either case, the rights of
victims and survivors of the conflict to truth, justice
and reparation would need to be addressed. The second
challenge is to balance immediate security needs, human
rightsnorms, and the rights of victims and survivors while
the waris ongoing, without undermining the longer-term
objectives of post-war stability, the rule of law, and societal

reconciliation.

How these challenges might be addressed needs to take
into account Russia’s likely framing of transitional justice



initiatives and possible counter-measures. Indeed, any
efforts taken by Ukraine to promote or initiate transitional
justice are likely to be viewed as an affront. Domestically,
they will be presented as evidence of Western domination,
and used to justify Russia’s war efforts as imperative
to safeguarding its territorial integrity. Insofar that
transitional justice implies a potential for criminal
accountability, the risk is that President Putin doubles-

down and becomes more mercurial.

For its part, the EU should be viewed as having both a
strong role and interest in the conflict. Russia, once an
unscrupulous yet predictable player, is now anything
but. As a nuclear power that has already issued latent
threats, Europe is aware that an expansion of the conflict
would have catastrophic consequences for global security,
trade and multilateralism generally. Yet, because Russia
has directly targeted the essence of the EU ‘project —
something interpreted by many as an assault on European
values — a response is imperative.

The broader Western community adopts a similar frame,
though with fewer immediate stakes. Russia is not only
a UN Member State but also a permanent member of the
Security Council which has breached international law
in the most fundamental sense. Not responding threatens
the integrity of the multilateral system, yet any response
isrisk-imbued and may culminate in the system’s collapse
anyway. Moreover, how the situation is (or is not) handled
will have spillover impacts for other authoritarian and
would-be authoritarian states. Many will be closely
watching to see if China becomes more aggressive towards
Taiwan, for example, and in turn whether the international

response will deter or embolden such actions.

This is the lens through which transitional justice in
Ukraine needs to be viewed. Actions currently undertaken
may impact not only the efficacy of future programs,
but also how the war is being played out and prospects
for peace. Specifically, depending on how it is crafted,
transitional justice can be used as a tool to encourage
more IHL-compliant behavior, lay the groundwork for
future inter-state relations, or to punish. But ultimately,
the end prize all parties should be seeking is peace, and
how transitional justice is both framed and actioned
will impact this. All of these perspectives should inform
Ukraine’s (and the international community’s) crafting of
transitional justice both now and into the future.

PART 2. TRANSITIONAL JUSTICE AND UKRAINE

Pablo de Greiff describes transitional justice as "the set of
measures that can be implemented to redress the legacies
of massive human rights abuses, where ‘redressing the
legacies’ means primarily giving force to human rights
norms that were systematically violated. A non-exhaustive
list of these measures includes criminal prosecutions,
truth-telling, reparations, and institutional reform. Far
from being elements of a random list, these measures are
part of transitional justice in virtue of sharing two mediate
goals, providing recognition to victims and fostering civic
trust, and two final goals, contributing to reconciliation
and democratization. ™

Emerging in the 1980s, transitional justice encompasses
a range of practices and measures employed by societies
grappling with past injustices, particularly those in
the process of transitioning from authoritarian rule to
liberal democracy.!! Measures include criminal trials,
truth commissions, reparation, amnesties, lustration
and memorialization. Over time, as the concept gained
prominence, its theoretical lens extended beyond political
transitions, to include post-conflict societies moving
forward in the wake of gross violations of human rights

and international humanitarian law."

There are two basic frames through which transitional
justice can be understood. The first (‘normative’/‘thick’)
frame views transitional justice as a holistic framework for
dealing with mass atrocities rooted in international law,
and applicable in situations with a base level of political
commitment to confronting a violent past. Initiatives are
characteristically victim-centered and developed through
processes that engage all stakeholder groups. The alternate
(‘descriptive’/‘thin’) frame is more pragmatic. Proponents
of this approach argue that how countries respond to mass
atrocity events is context-specific, meaning that there is no
single approach that is most likely to be successful. This"
actual practice of transitional justice, which is ‘diverse and
organic, can be distinguished from normative approaches
which are more "aspirational ... and directive .*

The notion of a ‘transitional’ phase, during which policies
addressing mass violence and injustice are developed and
implemented, implies the existence of a rupture point. This
can be the ousting of an authoritarian leader, conclusion of
an armed conflict, or (at minimum) a significant decrease



in hostilities. Such a rupture between the past and present
does not exist in Ukraine today, and indeed a resolution
to the conflict with Russia seems far from imminent.
Nevertheless, it is clear that transitional justice measures
are being implemented. A first set of measures (including
documentation and preservation of evidence) can be seen
as precursors to a future transitional justice process.’* A
second set of measures (including domestic trials and ICC
arrest warrants) can be classified as a de facto transitional
justice process being implemented while the conflict is

ongoing.”

The simultaneous framing of transitional justice as both
an ongoing process and a future project has attracted
criticism. In particular, it has been argued that the
disproportionate emphasis on criminal accountability
has crowded out a more holistic, victim-centered
approach. This may be correct. However, the reality
in which Ukrainian politics and society operates —
defending itself against an aggressor State — likely does
not permit the fulfillment of the conditions required for
the establishment of a comprehensive transitional justice
process. Principally, effective programming assumes that
state institutions are willing and have the capacity to
acknowledge past wrongdoing by all actors in a conflict.
This, in turn, requires both political conditions that can
enable extensive self-scrutiny, as well as a space for open
dialogue within society. With its state apparatus primarily
focused on defense and maintaining order, meaningful
transitional justice could be seen as undermining national
unity or military efforts. Pursuing transitional justice, for
example, would require comprehensive investigations
into all individuals accused of war crimes, including those
within the Ukrainian forces or state-affiliated volunteer
battalions operative since 2014. It is also important to
appreciate that Ukraine is not the only actor undertaking
and enabling transitional justice. UN-mandated bodies,
civil society entities and open-source investigation
organizations are engaged in a range of functions that
could feed into a future transitional justice process,
albeit with Ukraine’s acquiescence. Processes to attribute
criminal accountability outside of the Ukrainian justice
system, are likewise taking shape.

PART 3. TRANSITIONAL JUSTICE MECHANISMS

Whether they are established during hostilities, or after the
conflict ends, the implementation of transitional justice
mechanisms will face issues and challenges specific to the
Ukraine context. This section unpacks these by examining
the five interconnected pillars upon which transitional
justice is grounded — truth, justice, reparations,

guarantees of non-recurrence and memorialization.

3.1 TRUTH

Truth-seeking mechanisms, often referred to as Truth
Commissions (TCs), are official, yet non-judicial bodies
that aim to establish the facts and circumstances of past
violations, and identify their root causes and consequences
within a certain period. TCs provide a platform for victims
and perpetrators to share their experiences through public
hearings, testimonies or submissions, and frequently
produce policy recommendations based on the findings.
Seen as a form of restorative justice, TCs can play a crucial
role in rebuilding civic trust, restoring the dignity of
victims and survivors, and reaffirming the specific
moral fabric of a society. Processes can also contribute to
societal reconciliation, with some TCs explicitly focusing
on reconciling different societal groups, as exemplified
by South Africa’s Truth and Reconciliation Commission.

The scope and volume of violence seen during the
Russia-Ukraine conflict, coupled with the obstacles to
international criminal justice (discussed in part 3.2),
suggest that a truth process may play an important
role in any future transitional justice framework. This
relates particularly to the high number of enforced
disappearances reportedly committed in Russian-occupied
Ukrainian territories.'* However, experience demonstrates
thatin inter-state conflicts, even where a peace agreement
has been reached, success is largely contingent on the
cooperation and participation of both parties. Indeed,
States that have unilaterally established TCs (e.g. South
Korea and Timor Leste’s investigation of crimes committed
during the Japanese and Indonesian occupations
respectively) — while serving as platforms for recognizing
harms suffered by victims and shedding light on atrocities
committed — typically have had less success in bridging
national narratives across state boundaries on the same
historical events.”” Regional truth-seeking initiatives,
such as the Regional Commission for Establishing Facts



about War Crimes and Other Gross Violations of Human
Rights Committed on the Territory of the Former Socialist
Federal Republic of Yugoslavia (RECOM), have attempted
to overcome such limits, but faced bottlenecks around state
collaboration and cooperation.!® The upshot is thatin the
absence of a substantial shift in Russia’s internal politics,
a shared understanding of the conflict across borders is
unlikely. This should not however quash the value that a
Ukraine-centric truth mechanism might produce.

To this end, important groundwork is being undertaken
that could support a TC, should this become desirable
and politically viable. In March 2022, the United Nations
Independent International Commission of Inquiry on
Ukraine (Col) was established to investigate human rights
violations and breaches of international humanitarian law
in the context of Russia’s aggression against Ukraine."” It
is mandated to establish the facts, circumstances, and root
causes of such violations, their gender dimensions, as well
as to make recommendations on accountability measures,
including individual criminal responsibility and access to
justice for victims.?’ This work is complemented by the UN
Human Rights Monitoring Mission in Ukraine (HRMMU)),
which was established in 2014 but has since pivoted its
efforts to also document international human rights and
humanitarian law violations since the 2022 invasion.*
The Netherlands-based investigative journalism group
Bellingcat has been using open-source information (OSIN)
and decentralized networks to identify and verify war
crimes in Ukraine, building on its experience in Syria.
Similarly, local civil society organizations, like Truth
Hounds,*? are using OSIN methods to monitor and register
incidents that could amount to war crimes. Various
civil society organizations are also playing important
documentation roles by gathering personal testimonies
from survivors and witnesses, and conducting fieldwork
aimed at capturing video and photo footage.”

Importantly, over the past decade UN-mandated
investigatory mechanisms have increasingly moved
beyond fact-finding, to applying criminal law standards
and methodologies. Indeed, the Col is mandated to collect,
analyze, and preserve evidence, with a view towards
future legal proceedings,’* and to identify responsible
individuals and entities. Scholars such as Engle criticize
this criminal turn’ insofar as it risks oversimplifying
what are often complex socio-political realities.”” Moreover,
when mandates or budgets prioritize collecting material

that will be applicable in criminal trials, other important
evidence relevant to broader historical narratives may
be neglected. These risks need to be weighed against the
potential for positive spillovers. Chiefly, fact-finding
processes confer a message that, at some point in the
future, perpetrators of international humanitarian or
human rights law may be brought to account. This can
disincentivize the willingness of parties to resort to illegal

forms of violence.

GOOD PRACTICE:
SECURING INFORMATION ON DISAPPEARED PERSONS.

Waiting for justice until the end of a conflict is particularly problematic
for the families of those forcibly disappeared.?s These acts constitute
continuous human rights violations for as long as the fate and whe-
reabouts of the disappeared are concealed.? A good practice example
in this regard concerns the work of the International Commission on
Missing Persons (ICMP). In 2011, at the request of the governments of
Bosnia and Herzegovina (BiH), Serbia, Croatia, Montenegro, and Koso-
vo, ICMP created a unified regional list of persons missing during the
1990s conflicts.?® ICMP and ICRC have since facilitated a coordinated
search effort, including creating a joint database of active missing
persons, facilitating information sharing between states, and orga-
nizing exhumations and victim repatriations. This process has under-
scored the importance of inter-state cooperation.” As noted by ICMP,
the likelihood of finding victims increases significantly when search
efforts extend into the territories controlled by opposing sides.

3.2 JUSTICE

The situation in Ukraine presents a multifaceted approach
to pursuing criminal justice,’® encompassing domestic
trials, international investigations at the ICC and
institutions like the ICPA, as well as cases pursued by third
states exercising universal jurisdiction.

Domestic criminal trials

As of November 2023, Ukraine’s Prosecutor General had
registered 112,904 allegations of war crimes and acts of
aggression.’! As of May 2024, more than 100 individuals
had been convicted of war crimes, the majority in
absentia. Further, more than 8,000 criminal cases have
been opened against ‘collaborators’—individuals accused
by the government of aiding and abetting the Russian
occupation.* It is noteworthy that substantial resources
and expertise are being directed towards documenting
and prosecuting war crimes, with earmarked funding

from individual donor states and through multi-donor



platforms.”® A key initiative in this regard is the Ukraine
Atrocity Crimes Advisory Group (ACA).>* Established
in May 2022 by the US, EU and UK, the ACA provides
strategic and operational support to Ukraine’s Prosecutor
General and enhances coordination in documenting
and prosecuting war crimes.” Ukraine’s hyper-focus
on Russian-perpetrated crimes can be contrasted to
its persistent lack of investigation and prosecution of
Ukrainian armed forces and state-affiliated volunteer
battalions.** Importantly, this policy stance is consistent
with the draft law ‘On the Principles of the State policy
of the Transition Period’ (enacted prior to the full-scale
invasion but withdrawn not long after its introduction),’’
and the Law on Cooperation with the International
Criminal Court (2022), which overlooked Ukrainian
violations entirely.

While in absentia trials are not prohibited under
international law (and have been part of Ukraine’s
domestic criminal procedure since 2014), they must be held
under specific circumstances, such as when the defendant
is removed from the court due to disruptive behavior or
haswaived theirright to be present.’® The European Court
of Human Rights (ECHR) requires that this waiver be a
‘knowing and intelligent waiver > Moreover, if there
is reasonable doubt concerning their awareness, the
defendant must be guaranteed the right to a retrial upon
their apprehension. Practice in Ukraine thus raises some
concerns from a perspective of procedural good practice.
With all official communication channels between
Ukraine and Russia severed, the ability to notify accused
persons in Russian-controlled territories and guarantee
their informed absence is severely obstructed.*’ Further,
under Ukrainian law, aretrial after in absentia proceedings
is only allowed if the defendant is located before the
court issues its verdict. Once the verdict is rendered,
the defendant can only appeal, not request a retrial. As
observed by the Office of the High Commissioner for
Human Rights (OHCHR), failure to observe international
standards might result in third party states refusing
extradition requests concerning individuals convicted
in absentia, thus hindering the enforcement of these

verdicts.*!

Another set of criticisms from a fair trial perspective
concerns the practice of prisoner exchanges. On the one
hand, several in absentia trials have taken place after the
accused were released from detention as part of a prisoner

exchange with the Russian Federation.*> On the other, at
least three individuals convicted of war crimes have been
returned to Russia in exchange for Ukrainian Prisoners
of War (POWs). Not only do such deals contribute to the
de facto impunity of perpetrators, but it has also been
argued that prosecutors and Security Service of Ukraine
(SBU) officers violated due process rights by pressuring
these POWs to plead guilty, suggesting that an exchange
was their only pathway to release (which itself could be

considered a war crime).*

A third area of concern is the rapid pace and indiscriminate
nature of prosecuting collaboration in liberated areas.
With most high-ranking collaborators now in Russia, the
remaining pool of suspects comprises mainly low- and
mid-level individuals whose involvement in the conflict
is complex and subject to interpretation.** Adding to
this uncertainty, Ukraine’s laws on collaboration* lack
clarity on whether and how factors such as coercion,
misinformation, and individual circumstance should be
considered by the courts.** Although Ukrainian officials
have stated that non-collaborators will be regarded as
victims of the invasion, and their rights safeguarded,*
without clear definitions that acknowledge the context
of the occupation, unfair outcomes may result; risking
an erosion of civic trust and social cohesion in a post-war

context.*®

GOOD PRACTICE:
JUSTICE PATHWAYS FOR COLLABORATORS.

To promote reintegration and reconciliation in de-occupied areas,
Ukraine might consider justice pathways through which collaborators
can contribute positively to truth-seeking, reparations, and restora-
tive justice. Transitional justice processes in the past have used carrot
and stick tactics, wherein prosecution is twinned with incentives such
as lenient sentencing, contingent on disarmament and cooperation
in truth-seeking. The sanctions regime of the Special Jurisdiction for
Peace (JEP) in Colombia, for example, adopted differentiated accoun-
tability pathways for perpetrators based on levels of responsibility,
with the possibility of special non-custodial sanctions tied to their
contribution to truth-telling.*®



International criminal accountability mechanisms

In March 2023, the International Criminal Court (ICC)
launched an investigation into the situation in Ukraine,
tasked with probing alleged crimes dating back to the onset
of the Maidan protests on 21 November 2013.°° Thus far,
the court hasissued warrants for the arrest of six Russian
individuals on charges of war crimes, including President
Vladimir Putin.” While these warrants carry significant
weight in the normative sustenance of international
criminal law, their practical impact has been limited, as
seen in Putin’s recent visit to Mongolia, a state party to
the Rome Statute, which refused to arrest and hand him
over to the ICC.>?

Further, the ICC’s jurisdiction over the crime of aggression
in Ukraine® is contingent upon both the victim and the
aggressor state either ratifying the court’s jurisdiction, or
the UN Security Council (UNSC) referring the situation to
the court.”* Despite Ukraine’s declaration in 2015 accepting
the ICC’s jurisdiction over genocide, crimes against
humanity and war crimes since 20 February 2014, the
court has clarified that this does not extend to the crime of
aggression. This has sparked discussion around a possible
amendment of the Rome Statute,” or the creation of a
special (hybrid/internationalized) tribunal to prosecute
such a case.”® The complications are many,” including
legal questions (defining jurisdiction and addressing
the diplomatic immunity of the Russian leadership) and
political considerations (securing adequate funding and
addressing concerns regarding the selective application
of justice for the crime of aggression).

In response to these challenges, some member states are
pursuing alternate accountability pathways. At least 11
investigations have been launched across Europe and
Canada under the principle of universal jurisdiction.”®
Such cases have benefited from assistance, especially
with respect to evidence, from the Col and civil society
organizations. Another source of support is the multi-state
Joint Investigation Team (JIT), which was formed to enable
the exchange of information and facilitate investigations
into international crimes either by concerned states, or
that might be taken up by the ICC. Launched on 25 March
2022, the JIT is composed of Ukraine, Lithuania, Poland,
Estonia, Latvia, Slovakia and Romania, with participation
by the Office of the Prosecutor (OTP) of the ICC, Europol
and the USA (through a Memorandum of Understanding).*
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A specific initiative of the JIT is the International Center
for the Prosecution of the Crime of Aggression Against
Ukraine (ICPA).*® This center, hosted by the European
Union Agency for Criminal Justice Cooperation (Eurojust),
is tasked with preserving evidence and preparing cases
for future trials, whether conducted through national,
international or hybrid mechanisms. It is important to
note in this regard that international core crimes are
not subject to statutes of limitations,* allowing for the
prosecution of perpetrators as long as they are alive.

PROSECUTING THE CRIME OF AGGRESSION

While the perpetration of mass crimes usually involves state com-
plicity, cases of aggression imply an interdependent relationship
between individual and state responsibility. According to the Kampala
amendment, the crime of aggression involves committing an "act of
aggression’ that "by its character, gravity, and scale constitutes a ma-
nifest violation of the Charter of the United Nations. %2 At the same
time, as Akande and Tzanakopoulos explain, establishing a state’s
responsibility for such a manifest breach is necessary for convicting
individuals of the crime of aggression.® The upshot is that any future
mechanism addressing individual responsibility for aggression must
first, or simultaneously, determine state responsibility for breaching
the prohibition on the use of force under international law. As dis-
cussed, the main impediment here is the absence of an international
court with jurisdiction over Russia's violations, and the impediments
faced by the UNSC in exercising its Chapter VIl powers.

Another perspective is that individual criminal responsibility for the
crime of aggression is insufficient to capture the nature of the crime.
Frédéric Mégret argues that individuals who engage in aggression are
not automatically responsible for war crimes committed during the
conflict, as these crimes are distinct from the act of aggression it-
self. They are also not criminally liable for the lawful deaths of enemy
combatants or collateral civilian casualties, which are legal under the
jus in bello. Additionally, aggressors are not accountable for casual-
ties resulting from the defending state's self-defense actions, nor the
deaths of their own troops, despite these deaths stemming from their
initial aggression. This raises questions about the scope of individual
responsibility for aggression and suggests that state responsibility
might encompass a broader range of consequences, including war
crimes committed by their own forces and potentially those com-
mitted by the opposing side, depending on the legal context.

These coordinated multi-state efforts provide a potential
means to bridge impunity gaps by targeting perpetrators
who might otherwise escape prosecution at domestic
courts or the ICC.** They may also enable more efficient
international criminal justice through proactive
complementarity,® reducing task duplication and
mitigating tensions between national and international
judicial processes. However, some deficits will remain,

particularly regarding the duration of trials and associated



costs, which can drive selectivity in prosecutions. These
issues are compounded by Russia’s lack of cooperation
in executing arrest warrants, accessing evidence and

conducting investigations.
3.3 REPARATIONS

Under international law, victims and survivors have a
right to adequate, effective and prompt reparation for
gross violations of IHRL and serious violations of IHL,
irrespective of whether responsibility can be established
by courts (which usually employ high evidentiary
thresholds).®® Reparations can be realized as monetary
compensation for harms suffered, restitution of the
status quo ante, satisfaction measures to address moral
or psychological harm, rehabilitation measures to aid
reintegration and/or rebuilding, or guarantees of non-

recurrence.®

Reparations can be facilitated through judicial or
administrative processes, and may be awarded to states
or to individuals. Inter-state reparations, i.e. those owed
by an offending state for internationally wrongful acts,
generally take the form of compensation to address the loss
of production, disrupted trade and other systemic harms
resulting from an armed conflict.*® These reparations tend
to focus on rebuilding state infrastructure and institutions
rather than fulfilling the entitlements of victims and

survivors to an effective remedy.

Individual reparations can be granted by judicial or
administrative processes. Indeed, the Supreme Court of
Ukraine has issued rulings awarding compensation to
victims, with costs to be borne by the Russian Federation.
However, without Russian acquiescence, the realization of
such judgments is unlikely, and the use of Russian frozen
assets remains contentious. The ICC and ECHR can also
order reparation packages; however, the latter only has
jurisdiction over violations that took place prior to 16
March 2022, the date Russia ceased to be a member of the
Council of Europe (CoE).

In light of the limitations associated with judicial
processes, States often facilitate reparation via
administrative mechanisms.”” These mechanisms
enable quicker access to reparation and involve a lower
evidentiary burden compared to court-ordered awards.
Efforts in this direction were kickstarted following the

UNGA'’s calls for aremedy and reparation in the context of
the Russian aggression on 15 November 2022.” In response,
the CoE established The Register of Damage Caused by the
Aggression of the Russian Federation Against Ukraine .’
The Register compiles claims and evidence documenting
damage, loss or injury resulting from illegal acts by Russia
in or against Ukraine dating from February 2022, and
accepts submissions from individuals, businesses and
governmental entities. The aim is to establish a factual
and evidential foundation for Ukraine to seek reparation
from Russia in a future international compensation
mechanism.”? Although the register is creating an
important body of documentation, it has been criticized for
workability. Indeed, any mechanism would need a bilateral
agreement between Russia and Ukraine, or operate under
an authority comparable to the United Nations Security
Council.”* Moreover, despite the Register’s commitment
to a victim-centered approach”, its temporal limitation
effectively excludes victims and survivors of the conflict
between 2014 and 2022.7 This risks divisions within the
broader victim and survivor community in Ukraine, and
thus competing claims of victimhood, which may prove
detrimental to future societal cohesion.

GOOD PRACTICE:
STAGGERED/GRADUAL REALIZATION OF REPARATION

Even in the absence of a classic transition, states can recognize a right
to reparation based on gradual realization. A good practice example
is Colombia's 2011 Victims and Land Restitution Law (Ley de Victimas
y Restitucion de Tierras).” The law recognizes victims' entitlement to
full reparation for harms suffered and, based on the principle of gra-
duality, the state’s responsibility to “design operational tools within
a defined scope in time, space and budgetary resources that allow
for the staggered implementation of care, assistance, and reparation
programmes, plans and projects, without ignoring the obligation to
implement them throughout the country within a given period of
time, respecting the constitutional principle of equality.” Another
good practice involves tackling societal barriers that hinder access to
reparation for victims of conflict-related sexual violence. In Kosovo,
community-based interventions were launched to address the stigma
surrounding sexual violence and empower survivors to seek redress
in addition to legal recognition of victimhood by the state. These in-
terventions included the construction of memorials, art activism, and
other grassroots initiatives aimed at transforming public narratives
about sexual violence during the war.®

The only active reparation facility in Ukraine concerns
survivors of conflict-related sexual violence (CRSV).”” In
May 2022, Ukraine entered into a cooperation framework
with the UN aimed at preventing and responding to



conflict-related sexual violence (CRSV).?° Two draft laws
have since been presented to Ukraine’s parliament; the first
establishing a victims’ registry, and the second defining
the status of survivors and enabling urgent interim
reparation.® Asa pilot project, the Global Survivors Fund
(GSF), in partnership with survivor groups, the Mukwege
Foundation, and the International Organization for
Migration (IOM), has started to deliver such reparation,®
including compensation, livelihood support, medical care
and psychological counseling.

3.4 GUARANTEES OF NON-RECURRENCE

Guarantees of non-recurrence (GNR) are measures designed
to prevent the repetition of human rights violations®
and to avert any resurgence of violence linked to the
circumstances of post-mass atrocity environments.** Such
measures may include institutional reform, lustrations and
vetting processes within the judiciary and security sector,
as well as disarmament, demobilization and reintegration
(DDR) programs. In Ukraine’s case, inter-state assurances
of non-recurrence may be considered essential for deterring
future aggression, as well as addressing the international
structural conditions that contributed to Russia’s
actions. Under the framework of state responsibility for
internationally wrongful acts, offending states are obliged
to provide assurances and guarantees of non-repetition
to the aggrieved state 'if circumstances so require .* As
discussed in part 3.2, the main impediment here is the
absence of an international court with jurisdiction over
Russia’s violations, and the obstacles faced by the UNSC
in exercising its Chapter VII powers. Should Russia be
held responsible, however, GNR would require security
assurances to Ukraine to avert future acts of aggression,
as well as guarantees that perpetrators will not be shielded
from criminal accountability.

Conceptualizing what GNR measures might look like
is complicated by the layered and cumulative events
that have taken place in Ukraine since 2014 — from the
Maidan protests to civil unrest in Donbas, the annexation
of Crimea, the armed conflict in Donbas, and now the full-
scale invasion. These events have complicated Ukraine’s
efforts to deal with the immediate past, resulting in a
fragmented landscape of reforms and measures. Indeed,
in 2014, Ukraine began pursuing a reform agenda focused
on combating corruption, restructuring courts, and

decentralization. These reforms were complemented by

measures to address the crimes of the ancien regime,
such as lustrations targeting those who held public office
during Yanukovych’s presidential term, and criminal
prosecutions against officers of the Berkut special police
force (riot police) responsible for the Maidan shootings.®
Further institutional reforms were spurred by the 2014
Association Agreement and Deep and Comprehensive Free
Trade Areas (DCFTA) with the EU, chiefly an ecosystem
of four anti-corruption bodies.®” This was followed
in 2016 by a Public Council of Integrity (mandated to
strengthen justice sector employee vetting),* the High
Anti-Corruption Court of Ukraine (HACC) in 2018,* and
an Ethics Council in 2021.°

Itis difficult to evaluate the effectiveness of these reforms.
Some posit that Zelenskyy’s anti-corruption measures,
coupled with strict media controls and other conditions
of war that allow for a centralized power hierarchy, are
steadily dismantling multi-pyramidal patronal politics.”
However, this must be balanced against the risk that
the governance structures established under martial
law become entrenched, inadvertently fostering an
autocratic single-pyramid patronal system.’* Ukraine
must also reach a resolution on the decentralization
reforms brokered during the post-Maidan period that
redistribute power from the national to municipal
levels.” Full implementation of these reforms requires a
constitutional amendment, an agreement on which had
reached a stalemate prior to the 2022 invasion, and is now
obstructed by nationwide martial law.”* These internal

conflicts may resurface in a post-war setting.

Controlling violence in a post-war scenario presents
another challenge. In Ukraine’s case, the waning effect
of the ‘rally around the flag’ phenomenon coupled with
anormalization of violence, may breed further conflict if
an external enemy ceases to exist.” To this end, Security
Sector Reform (SSR) and DDR will prove crucial. These
processes aim to reduce the risks of violence recurrence
in transitional settings by enhancing the integrity of a
state’s security system and cultivating public trust in its
institutions and actors. SSR can include national security
strategies, civilian oversight mechanisms, and lustration
and vetting. DDR involves disarming combatants of
non-state armed groups, demobilizing members —
including those in non-combat roles— and assisting their

reintegration into society as civilians.



In Ukraine, SSR initiatives began in the wake of the
Maidan protests with the disbanding of the Berkut
special police agency. Such efforts were interrupted by
the 2014 annexation of Crimea and the Donbas conflict
that followed, which triggered a bolstering of the security
architecture and enhancement of combat capabilities.”® As
aresult, Ukraine’s primary internal security agency, the
SBU, has largely evaded scrutiny, with its hierarchy citing
the ongoing conflict as a barrier to necessary restructuring
and reform.” Indeed, the hard-won 2021 SBU-reform bill*
was withdrawn with the onset of the full-scale invasion.”

A further issue is the volunteer battalions — privately
funded armed groups mobilized en masse for anti-
terror operations during the early years of the Donbas
conflict. Recognizing the risks of these groups operating
independently, since 2015, Ukraine has been integrating
units into the Armed Forces of Ukraine (ZSU) and the
Ukrainian National Guard. Yet, with investigations
into war crimes perpetrated by these groups (and state-
affiliated armed forces) being virtually non-existent,
their integration has proceeded without thorough
vetting, risking the inclusion of individuals implicated
in serious offenses. Effective reintegration will rely
heavily on Ukraine’s willingness and ability to address
these abuses, especially in terms of fostering civic trustin
the security sector and preparing communities to absorb
the demobilized members of armed groups. Ultimately,
however, a DDR program in Ukraine is unlikely to begin
in earnest in the absence of guarantees against future

aggression.'”’
3.5 MEMORIALIZATION

Memorialization, often referred to as the fifth pillar of
transitional justice'®, comprises processes and forms of
remembrance. These include establishing monuments,
holding annual commemoration ceremonies, enacting
memory legislation, renaming public spaces, curating
history textbooks, and creating or preserving archives.
The aim is to recognize the harms suffered by victims,
survivors and the wider community, and protect the
memory of the violence endured to prevent its repetition.'*
Such processes also play an important role in constructing
collective narrative(s) that allow societies to engage
meaningfully with their shared history at both individual

and communal levels.?

Ukraine’s memorialization efforts to date signal an
attempt to create a national meta-narrative reflective of
the current war, as well as its Soviet history. Following
the Maidan protests, Soviet-era monuments were removed
and exhibitions on the Russo-Ukrainian conflict were
created at the National Museum of the History of Ukraine.
Memory laws were also enacted. Such moves aim to both
distance Ukraine from the totalitarian practices and
human rights violations of prior regimes and to unite
opinion against Russia as a means of bolstering national
security. Special attention, for example, has been paid
to preventing Ukrainians from forgetting steps taken
to suppress the Ukrainian language, promote Russian
culture over Ukrainian, and the Holodomor — a Stalinist-

engineered famine that killed millions of Ukrainians.

The construction of national meta-narratives through
memorialization, however, is fraught with challenges.
This is mainly due to the inter-subjective nature of
memory; different mnemonic groups shaped by ethnic,
linguistic, and familial backgrounds bring varied
experiences and interpretations to historical events. The
risk is that a sanctified institutional memory pushing an
overarching narrative works to marginalize dissenting
voices with different post-Soviet experiences, thus
alienating segments of the population. The upshotis that
while memory laws can be valuable tools in combating
denialism, approaches that promote social dialogue on the
causes and consequences of past violence, permit multiple
(yet complementary) narratives to coexist and evolve.'*

It is equally important to consider the contingent nature
of different transitional justice measures. For example, any
peace agreement should take into account the importance
of (or at least leave space for) crafting a shared narrative
that can serve as a basis for future interstate relations.
The Minsk Agreements, which focused on a ceasefire
without addressing the broader causes (thus further
polarizing the memory landscape), provide a cautionary
tale in this regard.'” Indeed, there is already a sharp
disconnect between Ukraine’s historical memory (which
emphasizesits victimhood under Soviet rule and valorizes
its nationalist independence struggle during World War
IT), and Russia’s (which glorifies its Soviet heritage and
portraysitself as a defender against fascism during World
War II).



THE DUTY TO REMEMBER THE PAST

Memorialisation is linked to the international policy framework on
transitional justice via the right to know the truth. The Joinet/Orentli-
cher Principles codify the ‘Duty to Preserve Memory’ under the ‘Right
to Know', acknowledging a people’s knowledge of their history of op-
pression as part of their heritage!% As such, states must take appro-
priate measures to maintain archives and evidence of human rights
and humanitarian law violations to ensure that the collective memory
is preserved and protected from revision or denial.”’

However, growing critiques have emerged around the standardiza-
tion of moral remembrance in transitional justice processes.® Critics
argue that such approaches can flatten complex historical narratives,
reducing them to a singular, often state-sponsored version of events.
This risks fueling competing victimhoods and a polarized politics of
memory, where different mnemonic groups may vie to have their
experiences validated and/or prioritized. Furthermore, state-centric
approaches, such as constructing memorial museums or enacting
memory laws, often aim to present a cohesive, linear story of the past,
shaping a collective identity that may not reflect the nuanced, diverse
experiences of those affected. In contrast, collective trauma unfolds
in cycles and spans generations, influencing societies well beyond
the initial event.® A fixed, linear view of memory often oversimpli-
fies this ongoing process, neglecting its dynamic nature, especially in
post-conflict societies where trauma continues to be re-experienced/
lived/embodied and reinterpreted by future generations in manifold
ways.”o

Still, without memory, the core pillars of transitional justice—truth,
justice, reparation and guarantees of non-recurrence — cannot be ful-
ly realized.™ Ultimately, the duty to remember extends beyond the
preservation of historical records; it implies an active responsibility of
applying that knowledge to cultivate a more just and equitable future.

Finally, the narratives created and used by third-party
states are also important to Ukraine’s memorialisation
endeavor, and the trajectory of the conflict generally.
Indeed, the portrayal of Ukraine’s internal dynamics
as a simple dichotomy between a pro-European West
and a pro-Russian East overlooks the country’s complex
hybrid identities and oversimplifies the underlying
issues of social marginalization, political exclusion,
and economic exploitation in its post-Soviet experience.
This narrative also fails to capture the nuances of
Ukraine’s struggles, where economic entanglement
with Russia and the country’s informal integration
with EU norms and systems — against a backdrop of
deteriorating West-Russia relations — had transformed
the situation into what Lavinia Stan calls a ‘precarious
and illusory middle ground,'"* if not a zero-sum game.
In short, the international community is contributing

to the narrative of the Russo-Ukraine war, but to do so
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responsibly, it must grasp the unique local dynamics at
play, as well as the broader international socio-political
forces that underpin the conflict. Certainly, if properly
leveraged, memory diplomacy is a key opportunity for the
peacebuilding agenda. Discussions could home in on the
interconnectedness between the victims and survivors
of Russian violence both in Ukraine and Russia, and/or
address the paradox of Russia’s nationalist imperialism in
its neighborhood versus its anti-colonial stance globally.

PART 4. CONCLUSION AND RECOMMENDATIONS

Transitional justice in Ukraine comprises a multifaceted,
dynamic and complex set of processes. These are occurring
both inside and outside of Ukraine, are led by Ukrainian
and non-Ukrainian actors, and contribute to both extant
ends and potential future projects. Importantly, the lens
of transitional justice relates, not only to the current
conflict with Russia, but also the 2014 unrest, as well as
more historical Soviet-era violations. Indeed, the country
started to develop its transitional justice strategy back
in 2019. Much has changed since then, particularly in
terms of the scale and nature of the violence perpetrated,
as well as the increased involvement and support of the
broader international community. Still, the draft policy
givesindications on how the government conceptualizes
transitional justice and might serve as a foundation for
developing a more bespoke and comprehensive package
of measures.

Homing in on transitional justice actions undertaken
since 2022, a key observation is Ukraine’s hyper-focus on
criminal accountability, with trials primarily targeting
Russian perpetrators and Ukrainian collaborators. In
many ways, this approach is understandable given that
alternate pathways to prosecuting international crimes
are almost completely blocked. It is also important to
note that this focus has been supported and enabled by
key donors, who have remained relatively silent about
Ukraine’s avoidance of investigating and prosecuting
crimes committed by its own military. However, there
is growing concern that a disproportionate emphasis
on criminal trials risks marginalizing other facets of
transitional justice and could impede reconciliation
and recovery in a post-war Ukraine.'”* Focusing solely
on individuals also risks abstraction from the cross-

border systemic conditions that have played a role in



the conflict, such as the deeply polarized historical
memory landscape between Russia and Ukraine, the
unreconciled visions of a post-Cold War Europe between
the EU and Russia, and the security dilemma between
NATO and Russia."* Within such debates, it isimportant
not to overlook that more holistically-oriented actions
are being undertaken in support of transitional justice.
For example, while wartime is rarely conducive to truth-
seeking processes, foundational efforts are underway
through documentation and evidence preservation by
the Col and other grassroots organizations. A program
of emergency and interim reparation is also taking place,
along with a comprehensive registrar of losses coordinated
by a consortium of member states.

PREVIOUS STEPS IN UKRAINE'S TRANSITIONAL JUSTICE:
THE TJ ROADMAP AND ITS CONTEXT

In 2019, President Zelenskyy established a Working Group on the
Reintegration of the Temporarily Occupied Territories within the
Law Reform Commission and tasked it with developing an interim
transitional justice ‘roadmap’ to facilitate the de-occupation and
reintegration of Crimea and Donbas. The draft roadmap references
several potential entry points, including compensation, a truth-
seeking initiative, a documentation authority, and a lustration policy.
It also highlights specific principles, including that there should be
no amnesties for perpetrators of gross violations of human rights
and international crimes, the importance of addressing the gendered
dimensions of the conflict, and elevating damage to Ukraine's na-
tural environment and cultural heritage on par with physical assets.
Parallel to discussions on the roadmap, Ukraine's Ministry for Reinte-
gration of the Temporarily Occupied Territories presented Parliament
with a Draft Law on the Principles of State Policy of the Transition
Period. It was withdrawn from Parliament in January 2022, however,
likely in an attempt to de-escalate Russia's build-up of military force
along the border™

Against this backdrop, the following recommendations
can be made.

1. Criminal trial procedure should align with

international justice standards

Ukraine’s approach to criminal justice should promote due process
and the rule of law, trust in the judiciary and future reintegration
and reconciliation. Particularly, Ukraine should bring rules on in
absentia trials into conformity with international standards, and
devise justice pathways through which collaborators can contribute
positively to truth-seeking, reparations, and restorative efforts in
de-occupied areas.

As noted, Ukraine is taking a comprehensive and
consolidated approach to criminal justice that focuses
on Russian perpetrators and Ukrainian collaborators.
While it is beyond the scope of this paper to assess the
efficacy of this strategy fully, it is prudent for Ukraine
to ensure that its court rules and procedures adhere to
international standards, especially regarding in absentia
trials. These trials, if not conducted properly, risk unjust
outcomes, fueling Russian hostility, disincentivizing
judicial cooperation from other states, and complicating
future reintegration and reconciliation efforts. How
courts deal with collaborators is equally important;
current approaches do not provide sufficient protection
toindividuals whose participation in the conflict defies a
binary victim-perpetrator categorization. A more nuanced
approach that considers the exigencies of occupation and
offers clarity to judges on applying mitigating factors is
needed.

Finally, while it may not be realistic at present, it is crucial
that, in a post-conflict context, Ukraine examines its own
legacy of criminality, particularly concerning its SBU
and volunteer battalions. Without this, any transitional
project aimed at delivering truth, justice and reparations
to victims and survivors will remain incomplete. To this
end, Ukraine might return to its draft transitional justice
roadmap which made specific reference to lustration and
the principle that amnesties would not be considered
for perpetrators of serious crimes. In the meantime, the
integration of volunteer battalions into the armed forces
and national guard should include a robust screening
and vetting process. Indeed, ensuring a state monopoly
on force grounded in respect for human rights, enhancing
human security, and upholding the rule of law during the



conflict, is one of the most powerful steps to fostering an
environment conducive to the successful implementation

of transitional justice measures in the future.

2. Lay the groundwork for holistic transitional justice
in a post-conflict Ukraine

Evidence collection and preservation should be structured to
facilitate a future truth process, including extending the types
of evidence gathered to reflect diverse experiences of victimhood.
Narratives should be built around social dialogue, allow multiple
(et complementary) perspectives to coexist, and evolve as new

insights emerge.

At some point, Ukraine will need to confront its history
of conflict in a manner that allows society to recover and
rebuild along a path that meets its people’s aspirations.
The groundwork for such a future process can be laid even
as the war continues. Evidence collection, in particular,
can be pivotal to the success of a truth commission. As the
Col and civil society initiatives proceed, it is important
to preserve a range of evidence beyond that admissible in
criminal trials. In addition to facilitating a multifaceted
understanding of historical truth, attention should also
be paid to illuminating the types of victimhood often
marginalized in criminal proceedings, particularly
those pertaining to economic, social and cultural rights

violations.

Another transitional justice effort taking shape, whether
deliberate or not, is memorialization. Since 2014, through
memory laws, war propaganda, and specific reforms,
the Ukrainian government has been building a single
narrative centered around Russian aggression and
illegality. While understandable (and perhaps justified)
the approach risks marginalizing dissenting voices who
had different post-Soviet experiences. Ukraine may need
to develop a strategy for how to address multiple, yet
interconnected, legacies of mass violence comprehensively.
This will require a nuanced understanding of past
grievances and tailored interventions centered around
social dialogue about the causes and consequences of past
violence. These interventions may take the form of, or be
complemented by, art, literature, film, education, culture
and social media interventions aimed at transforming
attitudes toward violence and addressing socio-political

fractures.!®

3. A proactive role by international actors and the

member state community

Donors and the Ukrainian government should work together to
ensure that the type and nature of technical and resource support
provided shapes transitional justice efforts constructively. Chiefly,
the current focus on individual criminal responsibility should be
scrutinized in terms of potential longer-term implications for
peacebuilding and recovery. The international community should
likewise contribute to peacebuilding by examining how fissures in
the international security architecture and multilateralism have

played roles in the conditions that led to the current conflict.

Western donors have made substantial contributions
in support of Ukraine’s transitional justice efforts.!””
The nature and form of such assistance can shape the
development and implementation of strategies, thus
influencing the post-conflict trajectory in complex ways.
As noted, through their technical and resource support,
donors have enabled Ukraine’s hyper-focus on criminal
trials. Likewise, the ‘criminal turn’ in the mandates of
UN Commissions of Inquiry and Fact-Finding Missions
is something that member states have driven. Given that
implementing these approaches today may affect future
peacebuilding and reconciliation, the international
community should reflect carefully.

The international community is also undertaking
transitional justice, including via the ICC, the Council of
Europe’s damage register, and individual states exercising
universal jurisdiction. While not strictly transitional
justice, UN member states have also collectively
condemned Russia’s aggression. Examples include
the UNSC’s (Uniting for Peace) Resolution 2623,'® the
General Assembly’s suspension of Russia’s membership
in the Human Rights Council,'” and the Human Rights
Council’s appointment of a Special Rapporteur and
creation of a Commission of Inquiry.'”* Additionally,
at least 40 countries have imposed economic sanctions
on the Russian Federation, individuals, and affiliated
entities in reaction to the Ukrainian invasion.!”! These
actions feed into a broader narrative about the war and
Russian-Western relations. However, these narratives
have been overly simplistic and overlook the nuanced
interconnections between policy positioning, economic
goals, and historical injustices. This is arguably a missed
opportunity for peacebuilding, which could be rectified
through more strategic and reflective policy dialogue.



Finally, the international community should take some
level of ownership over the current state of affairs. The
continuation of Russian aggression into a third year
has exposed the deficiencies in the international peace
and security architecture in responding effectively to
breaches of the UN Charter on the use of force. Even if
the veto was theoretically abolished, it is difficult to
imagine the Security Council authorizing the use of force
against a nuclear-armed state in the interests of peace.'??
Developing a transitional justice policy that neglects
these transnational and international perspectives poses
risks to its efficacy and may undermine the credibility
of transitional justice in addressing the legacies of
international conflicts more broadly.

4. Transitional justice as both a driver and a by-product
of the broader recovery efforts

Ukraine should channel recovery assistance into specific projects,

such as interim or emergency reparation, to mitigate the impacts of
rights abuses suffered during the conflict and lay the groundwork
for future transitional justice. Ukraine could also recognize the

right to reparation and begin crafting a strateqy that addresses all
victims and survivors of the conflict, including those who suffered
violations between 2014 and 2022.

Ukraine is receiving unprecedented amounts of
humanitarian aid, some of which is earmarked for
recovery. This recovery programming can be carefully
framed to contribute to transitional justice, such as
facilitating emergency reparation. Indeed, the importance
of timely and effective reparation to victims of mass crime
cannot be overstated — the conditions that follow an
initial violation can shape the traumatic outcome more
profoundly than the original violation..!” However,
given that reparations from frozen Russian assets or the
ICC victim trust fund are by no means guaranteed, it is
important to explore other options. The project led by
GSF and IOM, benefiting victims of conflict-related sexual
violence, is a prime example of a practice that could be
scaled up.'**Itis important to underscore that such projects
should be framed as reparation rather than aid or relief
assistance, as the latter does not acknowledge the status
of victims and survivors as equal rights-holders entitled
to justice for the harms suffered.!”

5. A post-conflict peace centered around violence

mitigation and just economic recovery

The scope for violence in a post-war scenario needs to be carefully
managed including through carefully coordinated DDR and SSR,
community violence reduction programs, and efforts to promote
trust in the security sector (such as investigations into allegations
of criminality against members of the security forces and volunteer
battalions). This should be complemented by programs to mitigate
potential conflict drivers such as ensuring equal access to essential
services, community consultation and participation in recovery

efforts, and jobs creation.

It is not too soon to consider what challenges Ukraine
might face following a cessation of hostilities. The potential
for violence in a post-war scenario will need to be carefully
managed, especially given the types of violence citizens
were exposed to and the amount of weaponry distributed.
At the forefront should be programs of DDR and SSR,
including thorough investigations into allegations against
members of the security forces and volunteer battalions.
These measures should be complemented by trust-
building and stabilization measures, such as community
violence reduction programs'** aimed at addressing
local conflict drivers, reintegration needs, and access to
essential services.'”” A parallel priority will be ensuring
steady and just economic recovery and job creation. This
is an area where carefully crafted donor assistance could
prove indispensable. Such support should be calibrated
to avoid inadvertently strengthening entrenched elites
or exacerbating existing socio-economic disparities.!*®
It should strengthen institutional checks and balances,
promote the conditions conducive for foreign investment,
and continue to implement anti-corruption reforms, while

simultaneously safeguarding against corporate capture.'?

Future research might focus on post-conflict states that
have implemented transitional justice and received
external development assistance over the past three to four
decades, and provide updated (longer-term) comparative
assessments on the role of foreign assistance in economic
recovery and violence mitigation. Examining these cases
through the lens of political economy and the protection
of social and economic rights could provide important
insights for shaping donor strategies and identifying
further funding avenues for Ukraine."*
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